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Appeal: No. KPPRA/GRR/Appeal/1-27/2019-20 

M/S New Shah Construction Company 

House No. 500, Street No.60, Street D-2 Phase-I Hayatabad, Peshawar. 

…………………………………………………………………………….………...........Appellant  

Versus 

i. Tehsil Municipal Officer, 

Tehsil Municipal Administration Kohat,  

Old Larri Ada Road, Kohat. 

 

ii. Tehsil Nazim, 

Tehsil Municipal Administration Kohat, 

Old Larri Ada Road, Kohat.  

 

iii. Town Officer (I&S), 

Tehsil Municipal Administration Kohat,  

Old Larri Ada Road, Kohat.  

………………………………………….…………………………………………….Respondents  

Appeal Proceedings: 

 

This appeal has been filed under Section 35(1)(b) of the Khyber Pakhtunkhwa Public Procurement 

Regulatory Authority Act, 2012 read with Rule 7(1)(c) of the Khyber Pakhtunkhwa Public 

Procurement Grievance Redressal Rules, 2017 by M/S New Shah Construction Company,  House 

No.500, Street No.60, Sector D-2 Phase-I Hayatabad, Peshawar (hereinafter Appellant) against the 

following:-  

1) Tehsil Municipal Officer, Tehsil Municipal Administration Kohat, Old Larri Ada Road, 

Kohat,  

2) Tehsil Nazim, Tehsil Municipal Administration Kohat, Old Larri Ada Road, Kohat, 

3) Town Officer (I&S), Tehsil Municipal Administration Kohat, Old Larri Ada Road, 

Kohat, (hereinafter Respondents).  

Upon receipt of the subject appeal under Section 35 of the KPPRA Act, 2012, the same was 

admitted for regular hearing where after the Managing Director, KPPRA nominated Engr: 

Muhammad Nawaz, Superintending Engineer Provincial Building (Construction) Circle C&W 

Department Peshawar as Technical Assistant among the approved list of Technical Assistants 

under Rule 10(2) of the Khyber Pakhtunkhwa Public Procurement Grievance Redressal Rules, 

2017 and entrusted him to submit his recommendations vide KPPRA letter No. 

KPPRA/GRR/Appeal/1-27/2019-20/264 dated 01.08.2019 (Annex-A). 

The Technical Assistant soon after his nomination for handling the appeal in hand issued summons 

to appellant and respondents to appear in the office of Technical Assistant and  Registrar of 

Appeals, KPPRA dated August  08, 2019, 28-08-2019 and 04-09-2019 respectively  in person or 

by authorized representative along with relevant record and witnesses if any, both the parties 

appeared on 08-08-2019 in the office of Technical Assistant and then on 28-08-2019 and 04-09-
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2019 in the office of Registrar of Appeal, KPPRA and submitted their relevant documents  

(Annex-B).  

In compliance to the summons so issued by the Technical Assistant the appellant and respondents 

appeared before the Technical Assistant in the office of Registrar of Appeals, KPPRA on 28-08-

2019 at 2:00 PM and were heard at length. Not only the appellant was afforded ample opportunity 

of hearing but the available record including the memo of appeal as well as Bidding Documents 

(available on record) of the Procuring Entity (respondents) were duly considered and deliberated. 

Similarly, Respondents/Procuring Entity through the Tehsil Municipal Infrastructure, Tehsil 

Municipal Administration, Kohat Old Larri Ada Road, Kohat presented their case, the entire record 

were heard at length after going through the available required and detail discussion there was 

some deficiencies which were cleared by the TMA Kohat on 04-09-2019 such as:- 

 

i.  order of the head of  TMA Kohat regarding the issue. 

ii. vacation of stay order in upper court.  

 

1. Salient Features of the Case Noted by the Technical Assistant are given below: 

i. In compliance with the directions / initiatives taken by Provincial Government in the Local 

Government Department Khyber Pakhtunkhwa to strengthen the TMAs financially by 

creating own assets in shape of Commercial Plazas on their properties to be purely funded 

out of Assets Creation Head of TMA, 03 Nos Commercial Plazas as below duly approved 

vide Administrative Approval No. 2189/TMA/Kt dated 12/03/2018, have been taken in 

hand. Copy attached as (Annex-C). 

S.No Name of Projects Estimated Cost 

1. Construction of Shabistan Hotel (Plaza) adjacent to 

office of TMA Kohat at old Larri Ada Kohat. 

Rs. 277.15 Million 

2. Construction of Ajab Khan Afridi Plaza at Old Jail 

Kohat. 

Rs. 235.181 Million 

3. Construction of Shadi Halls and Banks/Flats etc on 

Kotal shopping Arcade at Old Jail road Kohat. 

Rs. 179.614 Million 

  

ii. The TMA Kohat issued a notice for tender inviting bids for 03 No. projects dated  

01-11-2018 for open competitive bidding (Single stage single envelope as explained by the 

TMA Kohat representative) being a Principal method of Procurement. Copy attached as- 

(Annex-D). 

iii. The appellant submitted their sealed bid on the online portal of the Local Government 

Department specified for E-Tendering, the system generated comparative statement 

declared the appellant as a successful/lowest bidder. Copy attached as (Annex-E). 

2. Upon completion of all the obligatory procedures a Work Orders dated 07/12/2018 with 

the completion period of 24 Months w.e.f. 07/12/2020 was issued to the appellant which 
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was accepted and signed by the appellant, exhibiting his complete consent. Copy attached 

as (Annex-F). 

3. And whereas, as a General practice of Procurement, upon issuance of work order between 

the parties a formal agreement has to be signed well before the commencement of work at 

site. As per statement of TMA the required Agreement was prepared by the TMA Kohat 

but the same could not be materialized due to refusal of signing agreement by the appellant 

(Annex-G). 

4. Meanwhile, some of the tenants approached the Honorable Civil Court Kohat, whereupon, 

the Honorable Jury has accorded as “Status Qua Order”, in various writ petitions resulted 

a temporary PAUSE in the process (Copies Enclosed) as (Annex-H). 

5. As per routine practice all the relevant documents of case/project were forwarded to NAB 

authorities vide letter No. 807/TMA/KT dated 32/11/664-19/CV/NAB (KP_1618571704 

dated 28/03/2019 for clearance and after clearance the work order was issued accordingly. 

Enclosed as (Annex-I). 

6. As per appellant claim that:- 

i. Neither any agreement/contract has been signed between the parties nor has the site 

been cleared for them till date despite the fact that it has been almost 8 months since 

the work order was issued and since the tenants has obtained a stay order from the Civil 

Court Kohat therefore it is not possible for the appellant to continue with the work. 

ii. The valuable rights of appellants are involved and there is a risk of financial loss as 

well as loss to the name of reputation of the appellant if the CDR is not released in his 

favour. 

iii. The public functionaries are required by law to act in a non-arbitrary and non-

whimsical manner, however, the respondents by not only concealing the fact that a stay 

order has been obtained by the tenants on the project but also have failed to clear the 

site for the appellant to start working on the site and have thus, acted in an illegal 

arbitrary manner, against justice and fair play. 

7.  (i)  In view of the aforesaid, it is most humbly requested on acceptance of the instant 

appeal the respondents may kindly be directed to release the Call Deposit Receipt 

(CDR) to the appellant which was submitted for construction of shabistan Hotel 

(Plaza) Adjacent Office of TMA Kohat at Old Larri Adda, Kohat. 

(ii) The respondents may kindly also be directed to pay the appellants an amount of 

Rs.2,711,722/- on account of the loss incurred  by the appellants due to the acts and 

omissions of the respondents. 

(iii) As per statement of the TMA Kohat request of refunding of CDR etc will always 

discourage/ not allowed by the TMA Kohat (the respondent) as knowingly the 

appellant offered rates @ 10% below which approximately can save around Rs. 70 

(Million), which may undoubtedly make healthy the Judicial Consideration before 

the Civil Court, and the status quo order is still intact, Therefore no proceedings 
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could be taken being Court matter, and the same was confirmed in written vide 

letter No.252/TMA/KT, dt: 03-09-2019. 

(Copy Annex-J). 

Findings: 

During the process of hearing the Procuring Entity (TMA Kohat) has submitted their written 

statement vide No.252/TMA/KT, dated 03-09-2019 with the request that the case is subjudice in 

the Court of Law as per following details and till final decision of the court the proceeding cannot 

be made regarding release of C.D.R. 

(A). Construction of Shabistan Hotel (plaza) adjacent to office of TMA Kohat at Old Larri Adda 

Kohat. 

In order to construct subject plaza, notices were served to the existing tenants/Lessees of plaza for 

vacation of shops/plaza consequent to the above, 09-Nos tenants/lessees approached Civil Court 

Kohat against vacation notice, Civil Court Kohat granted status quo in favour of the tenants and 

restrained TMA Kohat for vacation of shops. After Court proceedings stay was vacated by the 

civil Court, however, tenants filed an appeal before District Judge Kohat and again granted status 

quo which is intact up till now and pending before the court till date and next date of hearing has 

been fixed for  

12-09-2019. 

B). Construction of Shadi Halls and Banks/Flats etc on Kotal shopping Arcade at Old jail road 

Kohat. 

Case # 15/1 case titled Abid Pervaiz Malik versus Tehsil Municipal Officer & Others (Civil Court 

Kohat). 

W.P # 2848-P/2018 case titled Abid Pervaiz Malik Verses Tehsil Municipal Officer & Others 

(High Court Peshawar). 

Above case has filed by petitioner Abid Pervaiz Malik in the Court of Senior Civil Judge Kohat 

challenging the construction work of Shadi Halls and banks/Flats etc on Kohat shopping Arcade 

at Old jail road Kohat and next date for hearing has been fixed for 24/09/2019. 

Moreover, same nature case has also been filed before Peshawar High Court Peshawar by the same 

petitioner, and the case is still pending before Court. This office has filed comments, while the 

next date has been fixed for 26-09-2019. 

C). Construction of Ajab Khan Afridi Plaza at Old jail Kohat. 

Case # 14/1 case tilted Abid Pervaiz Malik versus Tehsil Municipal Officer & others. (Civil 

Court Kohat). 

Above case has filled by petitioner Abid Pervaiz Malik in the court of Senior Civil Judge Kohat 

challenging the construction work of Ajab Khan Plaza at old jail Kohat and next date for hearing 

on 24-09-2019. 
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Recommendations of the Technical Assistant: 

 After detail deliberation it was concluded that:- 

1. As such no  Agreement has been executed between the parties on the proper  

format i.e KPPRA Standard Bidding Documents. Therefore the procurement entity has to 

formally executed the Agreement i.e. escalation clauses as per PEC rules. 

2. No doubt considerable time has been elapsed due to various reasons i.e. court matter, 

therefore the contractor claim regarding release of CDR needs due consideration by TMA, 

but on the other side the public ex-chequre i.e. TMA Kohat  is also compelled to retain the 

CDR till final decision of the case by the honorable Courts. Therefore it was decided that 

the TMA Kohat should make hectic efforts to finalize the issue within a period of 03-

months after the issuance of this decision and handover the sites to the contractor for 

starting the work as per work order, otherwise the option for the release of CDR may be 

taken into consideration to avoid financial loss to the contractor.    

Decision of the Authority: 

Memo of appeal along with available record, proceeding conducted by the Technical Assistant 

(TA) so nominated in the instant appeal and statements submitted by the parties thereto have been 

perused and examined in thread bare. Recommendations received from the Technical Assistant are 

reproduced as under: - 

After detail deliberation it was concluded that:- 

1. As such no  Agreement has been executed between the parties on the proper  

format i.e. KPPRA Standard Bidding Documents. Therefore the procurement entity 

has to formally executed the Agreement i.e. escalation clauses as per PEC rules. 

2. No doubt considerable time has been elapsed due to various reasons i.e. court 

matter, therefore the contractor claim regarding release of CDR needs due 

consideration by TMA, but on the other side the public exchequer i.e. TMA Kohat  

is also compelled to retain the CDR till final decision of the case by the honorable 

Courts. Therefore it was decided that the TMA Kohat should make hectic efforts to 

finalize the issue within a period of 03-months after the issuance of this decision 

and handover the sites to the contractor for starting the work as per work order, 

otherwise the option for the release of CDR may be taken into consideration to 

avoid financial loss to the contractor.    

During course of hearing and scrutinizing the memo of appeal it has been revealed that the 

appellant firm has requested several times the Procuring Entity for release of bid security. Since, 

in the instant case, the Technical Assistant has identified the fact that delay in clearing the site for 

construction has been caused by the Procuring Entity.  
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Similarly, since the Procuring Entity has failed to comply with Section 31 of the KP-PPRA Act, 

2012, Rule 46 and Rule 50 of the Khyber Pakhtunkhwa Public Procurement of Goods, Works and 

Services Rules, 2014. Therefore, this Authority, under the provision of Section 35 of the KPPRA 

Act, 2012 and the Powers conferred upon the Managing Director KPPRA in this regard by the 

Board of Directors (BoD) of the Authority, has reached the conclusion that request of the appellant 

regarding release of bid security without forfeiture thereof is valid and correct. Consequently, this 

Authority allows the instant appeal and directs the Procuring Entity to return the bid security 

submitted by the appellant for execution of the works to the appellant without forfeiture after 

fulfilment of all the legal/codal formalities within a period of (15) working days under intimation 

to this Authority from the announcement of this Decision of the Authority. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 


